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KITPOBJIEME IOHMMAHNMA CYBBEKTMBHOT O ITPABA

B.B. Ioii

PaccmaTpurBaeTtca npobnema onpefeneHna Takom PULNYECcKon Kateropun, Kak “cybbekTuBHoe npaso”. Mpose-
[€eH aHanu3 pasnnyHbIX NOAXOA0B K ONpefeneHnto 3Tol NPaBoBOl KaTeropuu, AaHbl obLime xapakTepHble npu-
3HaKM CYyObEKTVBHOTO MpaBa 1 Ha X OCHOBE MPEeAJIOKEHO ero aBTOPCKOe onpefaeneHye.

Knoyesele cnosa: C)/6'beKTI/IBHOQ NnpaBo; NPaBOOTHOLLIEHWE; MPaBOMOYNE; yl'lpaBOMOLIeHHbIVI Cy6'beKT; KOHCTUTY-

L|I/IOHHO-I'IpaBOBOIh CTaTyC INYHOCTN.

TepmuH “cyOBEKTHBHOE NMpPaBO” SIBISIETCS JO-
CTaTOYHO JMCKYCCUOHHBIM B IOPHIMYECKOH HayKe
U pa3IM4YHBIMM aBTOpaMM Olpefensercs Io-
pasHomy. MI3BecTHO, 4TO TEPMUH “IIpaBO’” MHOI'O3HA-
YEH, HO KOIZla OH UCIOJb3yeTcsl 6e3 OroBOPOK, IOJ
HUM TIOHAMAEeTCsI OOBEKTUBHO CYIIECTBYIOIIAs CHC-
TeMa Iopuandeckux HopM. HeobxoaumocTs B yTod-
HEHUU BO3HUKAET TOINA, KOrJa TpedyeTcst 0OpaTUTh
BHUMaH{E HE Ha HOPMY 3aKOHA, a Ha NpaBO KOH-
KPETHOIo JIHIa — CyObeKTHBHOE MpaBo. B manHOM
KOHTEKCTE Ba)KEH MOMEHT IPOTHUBOIIONIATaeMOCTH .

P. Hepunr Ha3biBal CyOBEKTHBHOE IIPAaBO
KOHKPETHBIM, MPOTHBONOCTABISIL €ro alCTpakT-
HOH FOpHIHUYecKOl HopMe®. TakKe B FOPUANICCKON
JIUTepaType Ipelarajloch HUCHOJIb30BaTh TEPMUH
“mpaBoMoune”’ KaKk CHHOHUM CyObEKTHBHOTO IIpaBa.
OpHako panbHEUIIHA TTyOOKUH aHaIU3 CTPYKTYpHI
CyOBEKTHBHOTO ITPaBa MOKa3aJl HECOCTOSITEIHHOCTh
JAHHOTO Te3uca, MO0 TPaBOMOYME TOPa3a0 YKe
CMBICIIOBOM Harpy3ku, KOTOPYH HECET CyOBEKTHB-
HOE I1paBo.

Heckonbko HeynauHbIM, Ha Hall B3DJIAJ, BU-
JUTCSI TPEJIOKEHNE HEKOTOPBIX aBTOPOB BKJIIOUUTh
CyOBEKTHBHOE TIPaBO B CHCTEMY OOBEKTHBHOTO
mpaBa, OOBETUHUB, TAKUM 00pa3oM, ABa MOHSTHSL.

' Mamysos HMHU. O mnpaBe B O0ObEKTHBHOM
u cyOobekTuBHOM cMmbiciie // [IpaBoBenenue. 1999. No 4.
C. 133.

2 Uepune P. Bopsba 3a mpaso. M., 1991. C. 41.

OpHako J1Ba 3TUX SIBICHUS HAXOIATCS B PA3INYHBIX
PEaNbHOCTSX MPaBOBOHM IUIOCKOCTH M METOH0JIO-
THYECKH OOBETMHEHHE STHX KAaTErOPHH BO3MOX-
HO JHIIb B OoJiee MIMPOKUE KaTETOPUU TakHe, Kak
“MexaHM3M IIPaBOBOTO PETYINPOBaHU", “IpaBOBast
cucrema’ u T.1.

Jlenenue npaBa Ha CyObEKTUBHOE U OOBEKTHB-
HOE HEOOXOIMUMO UTS OTPa)KCHUsI Pa3IUYHOTO CO-
[IUAJFHOTO HAa3HAYCHUS M (YHKIIMOHAIHHOW CBS3U
9TUX JBYX POACTBEHHBIX, B3aMMOJIOMOJIHSIOUINX,
HO HECOBIA/AIOIINX TPABOBBIX SIBIISCHUN".

Ecnmu oOpaTuThCST K ONPERETICHUI0 KaTeTOPUH
“cyObEeKTHBHOE IIPaBO”, TO CIEAYET OTMETHUTH, UYTO
B IOpUIMYECKONH HayKe BCTpPEUAETCs MHOXKECTBO
OTIpeIeTICHUI TAHHOTO SIBJICHUSI.

P. Mepunr noyn cyObeKTUBHBIM NPABOM MOHU-
Man “TOpUJIWYECKH 3alllUIeHHBIA WHTEpec”, IIo-
CKOJIBKY KaKI0€ CyOBEKTHBHOE TPaBO CYIIECTBYET
JUISL TOTO, YTOOBI YIOBIETBOPSTH MOTPEOHOCTH Ue-
noseka. [loaTomy conepikaHue 3TOro nmpaBa cocTas-
nsieT Kakoe-1u0o Onaro. C npencTaBieHueM o OJare
CBSI3aHO IMTOHATHE UHTEpeca’.

3 TlogpobHee 06 3tom cM.: Xoxnosa E.M. CyOb-
eKTHBHOE TPaBO M IOpUANYECKast 00S3aHHOCTh B Me-
XaHU3ME€ MpPaBOBOIO peryimupoBanus: Jluc... kanp.
opu. Hayk. M., 2008. C. 61.

4 Uepune P. Uurepec u npaBo. SIpocnasins, 1880.
C. 153.
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Teopus u npakxmuxa 20cy0apcmeeHHo20 YnpasieHus

B cBoe Bpemss M.M. Kosanesckuii omnpee-
J51 CyObEKTUBHOE MPABO JIMYHOCTH KaK “UHIMBU-
JyalbHBIE BOJBHOCTH, OCHOBaHHbIE Ha 3akoHe”!.
B tpynmax I.1. I'pumMa cyOBeKTHBHOE TIpaBoO 000-
3Ha4aeTcsl Kak ‘“TIpU3HaHHAs 3a JAaHHBIM JIMLIOM
B M3BECTHOM HAIIPaBJICHUM U B U3BECTHBIX INpeje-
J1ax cBo0OIa IEUCTBHI 2.

B nocnenytomieM cyObeKTUBHOE IPaBO OMPEae-
JSUTOCH KaK Mepa BOSMOYKHOTO ITOBEICHHSI CYyObEKTa.
Tak, H.A. Ty30B ompeznenser cyObeKTHBHOE IPaBO
KaK KOHKPETHO JO03BOJICHHYIO Mepy IIOBEACHHUS,
OCHOBaHHYI Ha e¢ OOBEKTHBHOW BO3MOKHOCTH®,
A H. TonoBuctrkoBa IpeAcTaBiIsET €ro Kak rapa-
TUPOBAHHYI0 TOCYIAapCTBOM MEpPY BO3MOXKHOIO I10-
BEJICHUS JIMYHOCTH, BAKHEUIINN AIIEMEHT KOHCTH-
TYLMOHHOTO cTaryca ju4Hoctr®, A.B. Muikesuu
paccMaTpuBaeT CyObeKTHBHOE MPAaBO KaK MpHU3HAH-
HYIO WM IPEAOCTABIEHHYIO 3aKOHOM BO3MO)KHOCTb
TOTO WJIM MHOTO NoBeeHus . CrpaBe/IuBbIM MIpe/i-
CTaBIIICTCSl ONpeAesieHHe CyOBEeKTHBHOTO TMpaBa,
nmanroe npodeccopom C.C. AJieKceeBbIM: CYOBEK-
THUBHOE IIPAaBO — ATO MPETyCMOTPEHHAS TSI yIIPaBO-
MOYEHHOTO JIULA B LENAX YIOBICTBOPEHUS €ro hH-
TEpecoB Mepa BO3MOXKHOTO MOBEICHHS, 00eCIICueH-
Hasl OPUIMICCKIMH 00S3aHHOCTAMHE APYTUX JIAI.

Tak wnM wHavye, BO BceX OOO3HAYCHHBIX Jie-
GUHUTHSAX CyOBEKTHBHOE TIPaBO IPEICTACT Kak
Mepa MOBEICHHS CyOBEKTa MPAaBOBBIX OTHOIICHHUH,
KOTOpast SBJIAETCS O3BOJICHHOW M OXpaHsIeMO# co
CTOPOHEBI 3aKOHa. JTa Mepa, B CBOIO o4epe/ib, odec-
[IEUUBAETCA KOPPECIOHAUPYIOIEH FOpUANYECKON
00SI3aHHOCTBIO U BBIPAXKAETCSI B BO3MOXKHOCTU CO-
BEpIIaTh OIpEICICHHbIe (aKTUUECKUE HEHCTBHUS
B paMKax IPaBOBOTO OTHOMICHUs. Takum oOpazom,
MBI MOXKEM BBIJICINTH OCHOBHBIE MIPU3HAKU CYOBEK-
TUBHOTO TpaBa. K unciry TakoBbIX OTHOCAT: 1) OHO
NPUHAUICKUT CyOBEKTYy; 2) OCHOBAaHO Ha HOpMax
00BbEKTUBHOTO IpaBa; 3) mpeAcTaBiIsieT codoii mpaBo
YIIPaBOMOYECHHOTO CYOBEKTa IPABOOTHOIICHUS Ha

' Kosanesckuii M.M. YdeHue o0 THYHBIX MPABax.
M., 1906. C. 6.

2 Ipumm [ J]. Jlexiuu 10 TOTME PUMCKOTO Ipa-
Ba. CIIo., 1910. C. 77.

3 TIpoOeMbl TEOpPUH TOCYApPCTBA U MpaBa: y4ueo-
uuk / ITox pen. B.M. Cripbix. M.: Dkemo, 2008. C. 431.

* Tonosucmuxosa A.H., Imumpues FO.A. TIpo6-
JIEMBl TEOPUH TOCYAAapCTBa W TpaBa: y4eOHHK. M.:
Dkemo, 2005. C. 651.

3 TIpobnemsbl oOIIeH TEOpHH TpaBa M TOCyAap-
ctBa: yuebnuk / [Tox obm. pen. mpod. B.C. Hepcecsn-
a. M.: HOPMA, 2006. C. 377.

¢ Anexcees C.C. Teopus rocyaapctsa u Mpasa.
M., 1998. C. 289.

KOHKPETHOE FOPUAMYECKOE TOBe/IeHUE; 4) HE BO3-
HUKaeT 0e3 MHTepeca, KOTOPhIN CBS3bIBACT yNPaBoO-
MOYEHHOTO M 00513aHHOTO CyObEKTOB MPABOOTHOIIIC-
HUS; 5) HalPaBJICHO Ha JOCTIKEHHUE TOTO MITH HHOTO
couuanbHoOro 6nara; 6) odecreyuBaeTcsi U rapaHTu-
pyercst 3aKOHOM; 7) OCYIIECTBIICTCS B MHTEpecax
HOCHTENII CyOBEKTHBHOTO IMpaBa; §) MMEET CBOH
npeaensl; 9) npeanonaraeT BO3JIOKEHUE HA JPYTYIO
CTOPOHY IOpPHUAMYECKON O00s3aHHOCTH . BbImeneH-
Heie E.M. X0xJI0BOH 0COOCHHOCTH CYOBEKTHBHOTO
mpaBa MOTYT OBITb MOJBEPrHYTHI ONpPEAEICHHON
Kkputuke. Ha Hamr B3mIsm, OCHOBAaHHOCTH CYOBEK-
THUBHOTO IIPaBa Ha HOpMaxX OOBEKTHUBHOTO TIpaBa yKe
npearnonaraeT co0ol rapaHTHPOBaHHOCTh U 0OecTie-
YEHHOCTh 3aKOHOM, & OCYIIECTBICHHE B MHTEpEcax
YIPaBOMOYECHHOTO JIMIA TIO/Ipa3yMeBaeT, 4To CyOb-
eKTHUBHOE MPaBoO He BO3HHUKAET Oe3 HHTepeca.

Takum 00pa3oM, B CyObCKTHBHOM IpaBe BaxK-
HO BBIJICJIMTH CJICAYIOIICE.

1. CyObexTuBHOE MpaBO €CTh Mepa BO3MOXK-
HOTO MoBeZieHUs. Mepa 03HaJaeT TpaHuIly, peaei
MPOSIBICHUS 4ero-HuOyab. [IpruMeHuTensHO K cyOnh-
EeKTUBHOMY IIpaBy Mepa BKJIIOYaeT B ce0st BUA U pas-
Mep BO3MOKHOTO TOBeIeHHs. Hampmmep, 3aKoH,
perynupyomui NpaBo Ha OIUIAYMBAEMbINH OTIYCK,
onpenesisieT ¥ BUJ MOBEACHUS (€KETOIHBIA OTIYCK
C COXpaHEHHEM CpEIHEro 3apadoTka), M ero pasmep
(TIpOIOIKUTENLHOCTE OTITycKa). OnpenencHue Me-
PBl, TPAHUL] MIPOSBICHUS MMOBEICHUS JIMIA BbI3BAHO
HEOOXOIUMOCTBIO COOJIIOAECHUS TaK Ha3bIBa€MOIO
“30710TOTO TIpaBHia” IOPUCTIPYACHINH, CHOPMYIH-
poBanHoro emie M. KaHToM B €ro KaTreropuyeckom
nmneparuse: “TlocTynait Tak, 9ToOBI MaKCUMa TBO-
€ro MOCTyIKa MOIJIa CTarb BCEOOIIMM 3aKOHOM”.
Ota (opMysia HalLIa CBOE OTPAKEHUE B OOJBIITMH-
CTBE KOHCTUTYIIMH cTpaH 3anaaHoi EBporibl B BUjIe
MIOJIOKEHUS O TOM, UTO JIUIO peau3yeT CBOM NpaBa,
€CJIM OHM HE HapylIaloT NpaB APYroro YesioBeKa.

CyOBeKTHBHOE TIPaBO — 3TO BO3MOYKHOE ITOBE-
JICHHE, T.e. HOCUTENb CyOhEKTUBHOTO TpaBa BCer/a
uMeeT BbIOOp: ACWCTBOBATH OMpeesieHHbIM 00pa-
30M WJIH BO3AEPIKAThCS OT ACUCTBUH. DTOT BBIOOP
UMEeT BOJIEBOM XapakTep W 0OasupyeTcs Ha KOH-
KPETHBIX HMHTEpEecax y4acTHHKa MPaBOBOTO OTHO-
IICHUSI B TIPE/IeNIaX ero MPaBOMOYHI.

2. ConepxaHue aHAJIM3UPYEMOro IpaBa ycTa-
HABJIMBACTCSl HOpPMaMH MpaBa U IOPUIAUYECKUMHU
(haxTamMu. YCTaHOBIEHHOCTH IPABOBBIMH HOPMaMHU
MpernoiaracTuX MPU3HAHUE U 3aIIIUTY COCTOPOHBITO-
cynapctBa. O4eBHIHO, YTO CTEIICHb 3AIIUIICHHOCTH

7 Xoxnosa E.M. CyObeKTHBHOE TIPaBO U FOPHJIHU-
yeckasi 00513aHHOCTh B MEXaHU3Me IIPaBOBOTO PETYIIH-
poBanust. uc. ... kauz. opuf. Hayk. M., 2008. C. 65.
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B.B. I[oii

CYOBEKTHUBHBIX TIpaB pa3in4yHa, OIHAKO JaHHBIHI
MpaBoBOil ()EHOMEH SIBJSICTCS HEOThEMIIEMOHN dYa-
CTBIO MEXaHU3Ma IPABOBOTO PETYINPOBAHNUS, A TaK-
)K€ KOHCTUTYIIMOHHO-TIPABOBOTO CTATyCa JIMYHOCTH.

3. OcymniecTBiieHrne CyOBEKTUBHOTO TpaBa 00e-
CIICYCHO 0053aHHOCTBIO JIPYTOi CTOPOHBI. B omHUX
clly4asix 9Ta 00SI3aHHOCTh COCTOUT B BO3JICPIKAHUU
OT JCHCTBUI, HAPYIIAIOMIUX CYOBCKTUBHOEC IPABO
IPYTO# CTOPOHBI, B IPYTHX — JaHHOE MPaBo odecre-
YHUBACTCA HCIIOJIHCHHEM O6H3aHHOCTI/I, T. €. aKTHUB-
HBIMU JICUCTBUSAMU O0S3aHHOTO JIUIIA.

4. CyObEeKTHBHOE TMPaBO TPEIOCTABIICTCS
YIIPaBOMOYCHHOMY JIMLY U YOOBJICTBOPCHUSA €TO
HMHTEPECOB; MpPU OTCYTCTBHH IOCICIHET0 CTUMYI
IUTSL OCYIICCTBIICHHSI CyOBEKTHBHOTO IIpaBa Teps-
etcs. JleficTBUTENBHO, peann3alus cyObeKTHBHOTO
mpaBa B OTCYTCTBHE HHTEPECa HEBO3MOXKHO, TaK
KaK B OCHOBE JIFOOOTO CyObEKTUBHOTO TIPaBa JICKUT
MarepuaibHOE CONIEPIKAHUE, U 31ECh KOHKPETHBIN
MHTEPEC COCTABIIET HE TOJBKO HEOOXOMUMBIH dJe-
MEHT COIepKaHus CYOBEKTHBHOTO MpaBa, HO U €ro
KOHEUYHYIO I€JIb. DTOT HUHTEPEC YIOBICTBOPSIETCS
MOCPEICTBOM OIPEICICHHBIX IPABOMOYHIA, K YHCITY
KOTOPBIX OTHOCSITCS:

a) TIpaBO Ha COOCTBEHHBIC (haKTHUECKUE ICH-
CTBHSI, HAINPaBJICHHBIC HA HCIIOJIb30BAHHE IIOJIC3-
HBIX CBOMCTB 00BbEKTA MpaBa (Hanpumep, COOCTBEH-
HUK BCHIU BIIpaBE€ HUCIIOJIB30BATH €€ IO MPSIMOMY
Ha3HAuYCHUIO);

0) mpaBo Ha IOPHIMYCCKHUE JACHCTBUS, HA TIPHU-
HATHE IOPUANIECKUX PEHICHUH (COOCTBEHHUK BEIIN
MOXET €€ 3aJI0XKHTh, TIOIAPUTh, IPOJATh, 3aBCIIATh
AT I.);

B) MpaBO TpeOOBaTh OT JIPYrOMl CTOPOHBI HC-
MOJTHEHUsSI O0S3aHHOCTH, T. €. IPABO HA YyXKHUE JCH-
CTBHS (3aMMOZABEI] UMEET IPaBo TPeOOBATh OT 3a-
eMIIMKa BO3BpaTa JIHeT WK Belek);

I) MpaBO MPUTI3AHUS, KOTOPOE 3aKIH0YaeTCs
B BO3MOXKHOCTH TPHUBECTH B JEHCTBHE ammapar
MPUHYXJICHNS IPOTUB 00S3aHHOTO JINIA, T. €. Tpa-
BO Ha IPUHYIUTEIHFHOE HCIOIHCHHUE O0S3aHHOCTU
(B IPUHYIUTETHHOM TOPSIIKE MOXKET OBITh B3BICKAH
JIOJIT, IPOU3BENICHO BOCCTAHOBIICHHE PabOYero Wi
CIIy’allero Ha pabore).

5. JlaHHO€ TMpPaBO COCTOUT HE TOJBKO B BO3-
MOKHOCTH, HO U B FOPUIUICCKOM HJIN (baKTI/ILIeCKOM
MOBE/ICHUU YIIPABOMOUYCHHOTO Jinna. [IpaBoBoe oT-

HOIIICHUE CBS3BIBACT €r0 YYaCTHUKOB B3aWMHBIMU
MO3UTHUBHBIMH TIPaBaMU U 00SI3aHHOCTSIMH, KOTOPbIC
COCTaBJISIFOT OCHOBY COJICPYKaHUSI TPABOOTHOIIICHUSI.
Bwmecre ¢ Tem npaBa u 0053aHHOCTH JTOJKHBI OCY-
HIECTBISITECS B PealibHBIX (DAKTHUCCKUX JCHCTBHUSAX
cyOBekToB. [TocpencTBoM 3TOro mpaBoBOE OTHOIIIE-
HUE BBICTYIA€T B KAa4eCTBE OPUIMUYECKON (HOPMBI
(hakTyecKoro o0IIECTBEHHOTO OTHOIICHUs. OTHAKO
CJIEyeT YYUTHIBATh U TO, YTO CYOBCKTHBHOE MPABO
00yCIIOBITUBACTCSI HE TOJIBKO PEabHBIMH SKOHOMH-
YECKUMHU, TIOJUTUYECKUMHM, COLMATbLHBIMU U HHBIMHA
(hakTamMH >KU3HEIEATCILHOCTH, HO M IOPHIUUCCKH-
MU (haKTaMH, 33Ja0IIMMHA BEKTOP M3MEHEHHUS CYyOb-
EKTHBHOTO IMpaBa MPHU BO3HUKHOBCHHH, U3MCHECHUH
WJIA TIPEKPAIICHUN PABOOTHOIICHUSI.

Vka3aHHBIC BbIIIIE HAaUOOJIEEe XapaKTepHbIC Yep-
ThI CYOBEKTHBHOIO MpaBa MO3BOJISIOT HAM MPEIIO-
JKHUTh CIIEAYIOIEE ero OnpeelicHrue: CyObeKTHBHOES
MPaBO €CTh IMPEAYCMOTPEHHAs 3aKOHOM Mepa BO3-
MOXKHOTO ¥ (PAKTHUYECKOTO MOBEJICHHS CyObeKTa Tpa-
BOBBIX OTHOIIICHHUH B LIEJISAX YIOBICTBOPCHHUS €TI0 HH-
TepecoB, obecrieyeHHast 003aHHOCTSIMU APYTHUX JIAIL.

Takum 00pa3oM, BbIJCIICHUE CYObEKTUBHOTO
MpaBa B COCTaBE MPABOOTHOIICHUS SBJISIETCSI HEO0XO-
JIMMBIM, €CITH UMETh B BHLY, YTO IIPABOOTHOIIICHHE —
9TO OTHOIICHHWE KaK MHHUMYM JIByX CyOBEKTOB..
W noHsATHE CyOBEKTHBHOIO MpaBa OMpeAessieT pac-
MIpe/IeTICHUE MpaB U O0SI3aHHOCTEH 3THUX KaK MHHH-
MyM JIByX CYOBEKTOB C TE€M, YTOOBI BO3MOXKHOCTb
OTPEJICIICHHOTO TIOBEJICHHUSI OJIHOTO CyOBbeKTa HE
YHHYTOXAJIa BO3MOYKHOCTH OIPEICICHHOTO TIOBe/Ie-
HUs APYroro cyObekTa. B 3TOM cMbICIie M TOBOPUT-
cs1 0 CyOBEKTUBHOM TIpaBe Kak 0 Mepe BO3MOXKHOTO,
CBOOOIHOTO TIOBEJICHHUS OJHOTO CYOBEKTa U O OpH-
JIMYECKOM 00513aHHOCTH KaK Mepe JIOJKHOT0, 00s13a-
TEJBHOTO MOBEJICHUS Pyroro cyobekra. CyOheKTHB-
HOE TIPaBO COACPKUT B KOHKPETHOM IMPAaBOOTHOIIIE-
HUH yKa3aHHUE Ha BO3MOYKHOCThH MTOBEACHUS, HA MEPY
3TOTO BO3MOYKHOTO TIOBEJICHHSI, HAa OCYIICCTBICHHUE
MpaB B MHTEpECax yNpaBOMOYCHHOTO, Ha olecrede-
HHUE TOCYJapCTBEHHON OXpaHbl, 3aIUTHI MTPaB yIpa-
BOMOYCHHOTO. DTa Mepa OmNpeseNsieT CyMMY BO3-
MOYKHBIX TIPABOMOYHI B CYOBEKTHBHOM TIPaBe.

' Beneepos A.B. Teopus rocyaapcTBa W IpaBa.
M., 2000. C. 247.
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