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ITPEKPAIIIEHUE BPAKA ITO OB bEKTVBHDBIM ITPUYITHAM.

IIPOBJIEMbBI BOCCTAHOBJIEHV S BPAKA

E.B. Ionvuuesa — CT. IpenofaBaTenb

PaccmatprBatoTcs BOnpochl, CBA3aHHbIe C MPAaBOBbIM PerynvpoBaHnem npekpalleHns 6paka BCencTBme cMep-

TN OAHOTO 13 Cynpyros nnu 06bABNEHNA ero ymepwunm.

Kntoyeswle crosa: cemeliHoe npaso, bpak B MpaxkaaHcKom Kogekce KP.

3akoHomaTenbcTBO KbIpreisckoit PecnyOmuku
MIOMHUMO 3aKJIIOUEHHUs] Opaka OoJsbIIoe BHUMaHHE
yAenseT cllyyasiM, IpU KOTOPBIX Opak M0 KaKuM-
00 pUYHMHAM TIepecTaeT (HPaKTHIEeCKH CYIIECTBO-
BaTh. Takue ciaydan MOXKHO YCJIOBHO Pa3JeiUTh Ha
TPYIIIBL: TIPeKpalieHne Opaka, pacTopkeHHe Opaxa,
W Tpu3HaHWe Opaka HeneicTBUTENbHBIM. Heobxo-
AUMO BBIICHHUTH, HACKOJIbBKO TEPMHUHOJIOIMYCCKU
OIIPaBIAaHHO TOBOPHUTH O MPEKPAIICHHUHU, PACTOPIKE-
HUM W TPU3HAHWW HEICHCTBHUTENBHBIM Opaka Kak
Pa3IMIHbIX KAaTCTOPUIX.

B Cewmeiinom konexce Koipreickoit Pecry0mnu-
KM BOIIPOCHI, CBSI3aHHBIE C IMPEKpalmieHueM Opaxa,
BBIJACJICHBI B OTACJIbHYIO OJHOUMCHHYIO IJIaBY 4.
B pamkax yka3zaHHO# IJIaBBI CYIIECTBYET OTICIbHAS
crarbsi 17, mpemycmarpuBaromasi OCHOBaHHS TIpe-
KpameHus: 6paka. K TakuM OCHOBaHHUSIM OTHOCSITCS
CMEpTh WK OOBSBICHHUE YMEPIIUM OJHOIO U3 CY-
MIPYTOB, a TaK)Ke pacTopKeHue Opaka. DakTHIeCcKn
OCHOBaHUS Ul IpEKpalieHus: Opaka MOTryT OBITh
MOJIEJIEHBI Ha JIBE IPyMIibl — 00BEKTUBHbBIE 00CTOS-
TENBCTBA, HE 3aBUCSIIHE OT BOJIIM CTOPOH, M 00CTOS-
TENILCTBA, 3aBUCSINIUE OT BOJIU CTOPOH.

[Tpu >TOM pacTopskeHHEe Opaka BBICTYNACT IO
OTHOIIECHHIO K €T0 MPEKPAIICHUIO JaCTHBIM CITyda-
eM. B nmanHOI cuTyalniiu HE COBCEM SICHA BO3MOX-
HOCTh OTHECEHHS NpU3HAHWSA Opaka HeICHCTBH-
TENBHBIM K CITy4asM TpekpaineHus Opaka. Ha mam
B31J141, TJIaBHBIM IIOCJICACTBUECM HeﬂeﬁCTBHTeHL—
HOCTH Opaka siBJsieTcs ero npekpartienue. [loatomy
TTO3WIUS 3aKOHOAATENISI, TIPH KOTOPOH OH BBIACTISIECT

HEeNEHCTBUTEIRHOCTE Opaka B OTACIBHBI HHCTHTYT
CEeMEHHOro IMpaBa, OTACNSIS €ro OT OOLIMX CIyYacB
IpeKpameHus Opaka, KakeTcss HaM He cOBceM 000-
CHOBAHHBIM.

XoTeJoch 6I>I OTMETHUTH, YTO B 3aKOHOAATCIIb-
CTBE HE PaccCMaTpUBACTCS OIMpPEACICHHE IpeKpare-
HUst Opaka. OmHAKo, IO HAIIeMy MHEHUIO, HaJHIHe
TAKOTO OMPECICHHs SBISETCS 00sI3aTeIbHON MPe/-
MOCBIIKON K HOPMAITBHOMY (DYHKIIMOHHPOBAHUIO CH-
CTEMBI [TPAaBOBOTO PETyNNPOBAHHS OpaYHO-CEMEIHBIX
oTHomeHU. OYEeBUIHO, YTO TAKOE OIpe/eIeHNe
JIOJDKHO OBITh MaKCHMAIBHO TOYHBIM, HOCKOIBKY
Opak W3HAYaIBHO NPHU3BaH ObITh MHCTHUTYTOM Oec-
CPOYHBIM H JIF000€ JOCPOYHOE MPEKPAIlIEHUE CyIIie-
CTBOBaHHSI TAKOTO MHCTUTYTA JODKHO OBITH Ypery-
JIIPOBAHO CAMBIM TIIATEIEHBIM 00pa3oM.

Camoe TIpOCTOE OIpereeHHe MpPeKpaleHuUs
Opaka B JaHHOM CITyyae 3aKIIO9aeTCsl B TOM, YTO
3TO HEKOE 00CTOSTEIHCTBO, KOTOPOE BIICUET 3a CO-
0ol TpekpalieHue NpaB U OOSA3aHHOCTEH, BO3HU-
Kalomux y cynpyroB. OIHAaKoO Takoe OIpeelicHHe
MIPOTHBOPEUHT TTOCIIEICTBHIAM IIPEKpAIIeHIs Opaxa.
Tak, pu pacTOp>KeHUU Opaka y CyIpyroB COXpaHsi-
FOTCSI HEKOTOpBIC IpaBa M OOS3aHHOCTH, KOTOPBIE
OHHU TIpHOOpPENTN B TeUCHUE Opaka.

Ho CJIeAYyCeT UMETh B BUAY, UYTO IPCKpALICHUEC
Opaka IpekpamaeT Kakoe-IuOo IPaBOOTHOIICHHE,
B YAaCTHOCTH, OpadHoe mpaBooTHomreHue. [Ipekpa-
[ICHUE MPABOOTHOIICHUS O3HAYAET MPEKPAICHUE
CYIIECTBYIOIIUX B €0 pPaMKaX CyObEKTHBHBIX IIPaB
n obsi3aHHOCTEH cTOpoH. OHAKO, KaK yxe ObLIO
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CKa3aHO, B HEKOTOPBIX CllydasX TaKoe MpeKparie-
HUe (PaKTUYECKH OTCYTCTBYET.

Camo 1o cebe mpekpalineHie Opaka TpeIcTaB-
JSIeT IOpUIUYCCKUil (hakT, HApaBICHHBIM Ha TIpe-
KpaleHue OpadHbIX oTHOIIeHWH. [Ipu 3TOM TO *Ke
caMmoe npeKpalleHie Opaka HaCTyIaeT B pe3ysbraTe
COBEpIICHUSI yYaCTHUKAMU Opaka OIpeesieHHbIX
JefcTBUN JIMOO BCIIEACTBUE ONPEAETCHHBIX CO-
OBITHI, HA KOTOPbIE YYaCTHUKHU MOBJIHUATH HE MO-
TYT, T.e. TMpeKpaiieHne Opaka, ¢ OJHON CTOPOHBI,
SBIISIETCSL PE3YJIbTaTOM JIEHCTBHS ONpPENEIeHHBIX
IOPUIMYECKUX (PaKTOB, a, C OPYTOil — camo IO ce-
0c sBIsieTCs MPABOTPEKPAIIAIONIMM IOPHITICCKIM
¢dakTom. B T0 3xe Bpems mpekpalieHrne opaka ogHO-
BPEMEHHO IPEKpaIlaeT U CIYKHUT OCHOBAHUEM IS
BO3HUKHOBEHHUSI HEKOTOPBIX CYyOBEKTHBHBIX IPaB
U 00sA3aHHOCTEW, HampuUMep, MpaBa Ha IMOTyuyeHHE
AIMMEHTOB WITH IIpaBa Ha BOCCTAHOBICHHE Opaka.

Hcxons u3 BhIIECKa3aHHOTO, MOYKHO TOBOPHUTh
O HEKOW JIBOMCTBEHHOW MNPHpPOJE MHCTUTYTa Ipe-
KpameHus Opaka. [lo Hamremy MHEHUIO, TTpeKpare-
Hue Opaka cieyeT paccMaTpUBaTh KaK aHTAaTOHU3M
3aKoueHuIo Opaka. Ecnu B maHHOM ciiyyae ToA
3aKIIOUCHUEM Opaka TTOHHMAeTCsl IOpHUIMYCCKHUN
(daxT, BICKYNIMHA BO3HUKHOBEHHS CYOBEKTHBHBIX
CeMeHBIX MpaB U O0s3aHHOCTEH, TO MOJ MpeKpa-
IIeHueM Opaka TakKe CIeIyeT MOHUMATh I0pHIde-
CKHUil (aKT, KOTOPBIN BIEUET MPEKPAIICHIE BO3HUK-
IIMX MpaB ¥ 00f3aHHOCTEH, a B HEKOTOPBIX Cllyda-
X — BO3SHUKHOBEHHE WHBIX IIPaB U OOS3aHHOCTEH,
MIPEYCMOTPEHHBIX 3aKOHOM.

[Ipu aTOM, €cniu paccMaTpuBaTh CUCTEMY OCHO-
BaHMU MMpeKpareHns Opaka, O9eBUAHO, UYTO MIPEeKpa-
IIeHre Opaka Kak IOpUANYCCKUI (aKT He SBISCTCS
OJHOPOJAHBIM C IOPUINYECKON TOYKH 3peHus. Tax,
pacTopkeHne Opaka — 9TO BOJIEBOE IIPaBOMEpPHOE
JeiicTBie CyOBbEeKTOB OpauHbIX OTHOIIEHHH. [Ipe-
KpalieHue Opaka M0 OOBEKTUBHBIM OOCTOSITENb-
CTBaM — 93TO a0CONIOTHOE COOBITHE, a TpPU3HAHUE
Opaka HEJCWCTBUTEIBLHBIM B CBOCH OCHOBE Yalle
BCEro MMEET HEeMpPaBOMEpHbIE BOJEBBIE JIEHCTBUSA
YYaCTHUKOB Opaka.

B nmanHOI#i cTarhe MBI pacCMOTPHUM UMEHHO a0-
COJIIOTHBIE COOBITHS KaK OCHOBaHHSI MPEKPALCHHS
Opaka. HecMoTpsl Ha NpPUHATYI0 HAaMHU 32 OCHOBY
KOHIICTIIIWIO TIOHUMaHHUsI Opaka Kak FOPUINYECKOTO
¢akTa, y MOCIEIHEr0 HE MOXET OBbITh OCHOBaHUIA,
CIIEIOBATEIFHO, TOBOPST 00 OCHOBAHUSX IpEKparre-
HUsl Opaka, Mbl UMEEM B BUJIy MpeKpaiieHne Opaka
Kak JJIsiiieecs NpaBoOOTHOILIEHHE, BOSHUKAIOIIee Ha
OCHOBAHHUH OIPEICICHHBIX 00CTOSITEIHCTB U BBIPa-
JKalolIeecsl B HAJMUYUU Y €r0 yYacTHUKOB OIIpee-
JICHHBIX NPAaBOMOYHUI U 00s3aHHOCTEH MO0 OTHOILIE-
HUIO IPYT K IPYTY U TPETHUM JIULAM.

B cootBerctBum ¢ 4. 1 cT. 17 CemeitHoro ko-
nexca Koipreizckoit Pecnyonuku Opak mpexpariaer-
Cs1 BCJIC/ICTBHE CMEPTH FITH BCIICICTBHE OOBSBICHUS
CyZIOM OJTHOTO U3 CYNPYTOB YMEPIIUM.

Bo3HuKaeT 10CTaTOYHO CHOPHBINA BOMPOC OT-
HOCHUTEJIBHO IOPUIMYECKOM NPUPOIbI YKa3aHHBIX
00CTOSITENILCTB, CIY)KAIIUX OCHOBAaHHMSAMHU K TIpe-
KpaiieHuto Opaxa. [Ipexpamienue Opaka mo 00b-
€KTUBHBIM IIPUYMHAM OTIMYAETCSI OT BCEX MPOUUX
CITy4aeB MpeKpalieHus: Opaka TeM, 9To 00CTOsATelNb-
CTBa, JIeXKall[ie B OCHOBE TaKOTO MpeKpalleHus], HA
B KO€l Mepe He 3aBUCAT OT BOJIU CTOPOH.

Tak mu 310? PaccMOoTpuM HEKoTOpBIE TpoOITe-
MBI KJIACCH(PHUKALNN IOPUINYECKHX (PAKTOB, B 4acCT-
HOCTH, Pa3leiCHUS WX Ha COOBITHA M ICHUCTBHSL
Tak, onMMH U3 OCHOBHBIX NPU3HAKOB JIEUCTBUS Kak
IOPUINYECKOTO0 (hakTa COCTOMT B TOM, 4YTO JEH-
CTBHE paccMaTpUBAETCs KaK BOJIEBOE SBJICHME, a
coOwITHE — KaK HeBosieBoe (vu BHeBoneBoe)!. On-
HAKO, €CJIM NPUAEPKUBATHCS TOMU MOCHUTKU, TO OKa-
JKETCSI, YTO COOBITHSAMH CIIEAYET TMPU3HABATD JIUIIb
T€ SIBJICHHUS JICHCTBHTEIBHOCTH, KOTOpPHIC IPOWC-
XOIAT UCKJIIOYUTETHHO BCJIEJICTBHE JIEHCTBHS CHII
npupos (yparaHsl, HABOAHEHHS, TPO3HI U T.1I.), HOO
TOJIbKO OHHM MOTYT COBEpPILIEHHO HE 3aBHCETh OT BO-
JIeBOTO JIeiicTBUA uenoBeka. Bee npoune coObITHS, B
TOM YHCJIE, POXKIECHUE WM CMEPTh YeJIoBeKa, MpakK-
THYECKHU BCErla HaXOAsATCS B TOM WM MHOM CTEIle-
HU B 3aBUCHMOCTH OT BOJIEBBIX IOCTYIIKOB JIIO/IEH.
[To aToif mprumHE B TUTEpaType OBUIO MPEITIOKEHO
pas3iensaTh COOBITHS Ha JBa BUJIa — OTHOCUTEIIHHBIE
1 a0COJIOTHBIE.

OnHako, OCKOJIBbKY Takoe JIeJIEHUEe BCE PABHO
HE paspemaer MpoOJeMbl, CBS3aHHBIE C pasrpa-
HUYEHUEM JICUCTBUI M COOBITHH, B 4aCTHOCTH, C
MIPUYMHHO-CJIEICTBEHHON B3aMMOCBA3bIO YyKa3aH-
HBIX 00CTOSTENIBCTB, MpeJIaracM MOHUMATh TOJT CO-
OBITUSIMH T€ SIBJICHUSI OKPY)KalOILEeH AeliCTBUTENb-
HOCTH, KOTOpBIE MPEICTABIIIOT COO0H MPOsIBICHNE
JICHCTBHS €CTECTBECHHBIX CHIL.

HyxHO 0TMETUTb, 4TO MOJOOHBIA TOAXON MO-
JKET MPUBECTHU K TOMY, YTO CMEPTh YEJIOBEKa, & TEM
Oosiee OOBSIBICHNE €TO YMEPIINM, OyAeT IpHUpaBHE-
HO K JICMCTBUSAM WIJIM OTHOCHUTENIbHBIM COOBITHSIM,
YTO JIMIIACT MPEKpaIleHne Opaka Mo 00bEeKTHBHBIM
NpUYMHAM HW3BECTHOH TOJHM Takoi O0OBEKTHBHOCTH
U TIpeBpallaeT ero B HEKUH MPOMEXKYTOUHBIH HH-
CTHTYT MEX]y pacTOpKCHHEM Opaka U Mpru3HaHHEM
€ro HeJIeHCTBUTEIHHBIM.

[ToaToMy MBI IIpejIaraeM Bce JKe MPU3HATh He-
KyI0 OOBEKTHBHOCTh CMEPTH YEJIOBEKA M BBIICITHUTH

' Cm. moapobuee: Hcarxos B.b. FOpumnyeckue
(hakTsI B poccuiickom mpase. — M., 1998. — C. 16, 20.
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ee B CaMOCTOSTEIFHOE OCHOBAHHE JUIs MpEKparre-
Hus Opaxa.

PaccmorpuM monmpoOHee cMepTh dYelnoBeKa U
OOBSIBIICHHE €r0 YMEPIINM C TOUYKH 3PCHUS UX 3Ha-
YUMOCTH B CEMEHHOM IIpaBe.

Hy>kHO 0TMETHTB, UTO CMEPTh YesloBeKa Npej-
CTaBIIsIeT c000M Oe3yCIIOBHOE COOBITHE, BICKYIIEE
ABTOMATHUYECKOE MPEKpalleHHe BCEX OTHOIICHUH,
KOTOpBIE CBSI3bIBAJIM YMEPILIErO YeJIOBEKa ¢ MHBIMHU
CyOBEKTaMHU IIpaBa.

B cemeiiHoM mpaBe cMepTh CyNpyra HOpOX-
JlaeT HECKOJbKO MHbIE IOCJIEICTBHS, YeM, Halpu-
Mep, B TPOXKJAHCKOM IpaBe, KOTrJa CMEPTh SBJISCT-
Csl OCHOBAaHHMEM YHHBEPCAJbHOTO MPaBOIPEEeMCTBA.
B cnyuae ¢ cemeiiHbIMM IPaBOOTHOLLIEHUSIMHU HUKA-
KOTO TIPABOIPEEMCTBA HE MPOUCXOAUT M HE MOXKET
MIPOUCXOAUTH TIO0 NMPUYHHE CYLIECTBEHHOTO 3Haue-
HUS JIMYHOCTH yMEpLIEro i OOIECTBEHHBIX OT-
HOIIIEHUH, yYaCTHUKOM KOTOPBIX OH SIBJISICS.

ITockonbky ceMeitHOe 3aKOHONATENbCTBO HE
MpeaycMaTpUBaeT MOMEHT TIpeKpalleHus Opaka
BCJIEACTBUE CMEPTH OJHOTO W3 CYNpPYroB, TO JIO-
TUYHO MPEINOJIKUTh, YTO Opak MpeKpaliaercs
MoOMeHTa (pakTHUeCKOi (OHOIOTHUECKOI) CMEepTH,
HO HE ¢ MOMEHTA IIPOM3BEICHUS TOCYIAaPCTBCHHOMN
peructpauuu gaxra cmept B opranax 3AI'Ca. Ot1o
HMeEeT HEKOTOPOe MpaKTUYecKoe 3HadeHue. Tax, Ha-
MpUMep, BIpaBe U MEPEKUBIIUN CYIIPYT THUIOTE-
TUYECKH BCTYIUTh B HOBBIA Opak HEMEAJIEHHO IO-
cIie GMOIOTHYECKOI CMEPTH IPYTOTO CYIIpyTa, JIN00
€My HEOOXOMMO MONTYyYUTh Ha PYKH CBHICTEIECTBO
0 cMeptu. IloHATHO, YTO Ha MPaKTHKE TaKOW BO-
IIPOC BPsi/l 1M BOHUKHET, HO, TEM HE MEHee, 10 Ha-
[IeMy MHEHHIO, (DaKT CMEPTH, TaK K¢ KaK M (PaKT
pOXIeHUSs, HE 0053aTeNIbHO JODKEH MOATBEPIKIATh-
Csl JJOKYMEHTaMH, BblJaBa€MbIMH OpraHaMH TOCy-
JapcTBeHHOM BiacTH. PakT CMEPTH JOCTATOYHO
OYEeBHJIEH JUIA TOrO, 4TOOBI HE HACTaWBaTh Ha €ro
roCy1apCTBEHHON perucTpaimu.

Ilpn paccMOTpeHHMH CMEpTH YeJOBeKa Kak
0e3yCIIOBHOTO OCHOBAaHMA K IIPEKpalleHuio Opa-
Ka MOXKHO 3aTpOHYTb OJUH Borpoc. Eciu, Hanpu-
Mep, pacTopskeHHE Opaka MOPOXKAaeT aIMMEHTHBIC
00s13aTeNbCTBA CYNPYTOB, MOXET JIM MpeKpalleHue
Opaka BCIICICTBHE CMEPTH MOPOIUTH KaKHE-TH00
HHBIC, KpoMe (haKTHMUIECKOTO TpeKpaiieHus Opaxa,
MOCIECTBUSL.

Ha namr B3misin, kakne-mu0o I0pHIMIecKH 3Ha-
YUMBIC JUISI CEMEHHOro MpaBa IMOCIEACTBUS TIpe-
KpalieHusi Opaka BCIIEACTBUE CMEPTH CYyINpyra OT-
CYTCTBYIOT. Takue NOCIEeICTBUS, KakK I0JIyueHHUEe
IpaBa Ha BO3MEIICHHUE Bpela BCIEACTBHE NOTEPU
KOpMUJIbIIA WM TIPAaBO CyNpyra Ha MOJy4YeHHe Ha-
CJIEZICTBA, WIM MPABO CyNpyra Ha 3allUTy YeCTH U

JIOCTOMHCTBA YMEPIIIETO HE OTHOCATCS K KaTETOPUH
CEeMEHMHBIX CyOBEKTHBHBIX MPaB. ITO, B OCHOBHOM,
cepa qeHcTBHS TPasKIAHCKOTO TIpaBa.

Uro kacaeTcs mpeKpaiieHust Opaka BCICICTBHE
BCTYIUJICHUS B 3aKOHHYIO CHITy PELIeHHS Cy/ia O TIpH-
3HAHUH OJHOTO W3 CYNPYTOB YMEPIINM, TO B TaH-
HOW cdepe BO3HUKACT MHOKECTBO BOIpPOCOB. Tak,
MpHU JUIMTEIBHOM OTCYTCTBHM TIpa)<JIaHWUHA, €CIIH
HEBO3MOXHO yCTAHOBUTH MECTO €r0 TpPCOBIBAHMUS,
€CTh OCHOBAHWsI MpeAroiarath, 4to oH ymep. Onu-
HAKO C TaKUM TPEAIONIOKEHUEM HEeJIb35l CBSI3bIBATh
FOPUIMYECKHUE TTOCIENCTBHSA, MOKa (DAKTHI, €ro Io-
poxaromye, He OyAyT YCTaHOBJICHBI B O(HUITHAIIb-
HOM TIOpsiike, MO0 olmMOKa B pElIeHUH STOr0 BO-
IIpoca MOXET IIOBJICYb CePbE3HbIC HAPYIICHHS TIPaB
Y MHTEPECOB JTMYHOCTH.

Cornacho ct1. 80 I'paxxpanckoro koaexca Koip-
TBI3CKO PecryOnmmkm, TpakTaHHH MOXKET OBITh
OOBSIBIICH CYJIOM YMEPIIIHM, €CJI B MECTE €ro JKH-
TEJNbCTBA HET CBEJCHHUN O MeCTe ero mpeObIBaHUs
B TEUCHHE TpeX JIET, a €CIU OH Ipomai 0e3 BeCTH
pH 00CTOATENBCTBAX, YTPOKABIIUX CMEPTHIO HIIH
JAIOIIMX OCHOBAHMS Mpeanosiararb ero rudenb oT
OTIPEIETICHHOTO HECYaCTHOTO CIydasi, — B TCUCHHE
IIECTH MECSIIEB.

Yacte 2 3TOii e CTaThU YCTaHABIHMBAET, YTO
BOCHHOCIYXKAIIUH WM MHOW TI'paKIaHWH, MPOIaB-
i 0e3 BECTH B CBS3U C BOCHHBIMH JICHCTBUSMH,
MOXET OBbITh OOBSBJICH CYIOM yMEPILIUM HE paHee,
9YeM I10 UCTEUCHUH IBYX JIET CO JHS OKOHYAHUS BO-
C€HHBIX JICMCTBUM.

[Tpu 5TOM, Kak npaBuiIo, HE TPeOyeTcs, YTOObI
MPEIBAPUTEIILHO OH ObUT NMpHU3HAH OE3BECTHO OT-
cyTcTByronmM. [1o 3TOMy MOBOAY B TEOpHH IMpaBa
CYUIECTBYET CIOpP OTHOCHTEIBHO TOT0, BKIIOYATh
JH CPOK 0E3BECTHOTO OTCYTCTBHS B CPOK IJISI WC-
YUCIICHUSI BPEMEHH, IOCJIe KOTOPOTO Tpa)kIaHUH
oObsBsieTcst ymepuuM. [1o Hamemy MHEHHIO, He-
CMOTpSI Ha TO, YTO 3aKOHOAATEIHCTBO KBIPTBI3CKOi
PecnyOnuku He mpeaycMaTpuBaeT Takoi HEOOX0IH-
MOCTH, CIIe[yeT TIepBOHAYaIbHO MPU3HABATH IPaXkK-
naHuHa (cympyra) OE3BECTHO OTCYTCTBYIOIIMM, a
CPOK JUIS OOBSBICHUS YMEPIIUM HUCYUCISTH C MO-
MEHTa NPUHATHA PELIeHHs O TPU3HAHUU O0€3BECTHO
OTCYTCTBYIOIIHM.

Takum  oOpazom,
YMEPILUM SIBJISIOTCS:

% oTCyTCTBHE TpaXkIaHWHA B MECTE TTOCTOSH-
HOTO KHUTEJHCTBA B TEUCHHE OMPEICICHHOTO CPOKa,
YCTaHOBIIEHHOTO 3aKOHOM;

% HernosydyeHHe B TEUEHHWE YKA3aHHBIX CpPO-
KOB CBEIICHUI O MecTe MpeObIBaHWs Tpa)KTaHuHA
U HEBO3MO)KHOCTb, HECMOTPSI Ha MPHUHATHIE MEPHI,
YCTaHOBUTb, )KUB JIH OH.

YCIIOBUSIMH  OOBSIBICHUS
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Pazymeercs, koria Mbl TOBOPUM 00 OOBSIBICHUN
YMEpIIUM, BOZHUKAET PSJI FOPUAUYECKUX BOIIPOCOB,
KOTOpPBIE CBSI3aHBI C TPOOJIEMOM OMpEIeICHHUs] Me-
CTa JKUTEIbCTBA UM MeCTa PeObIBaHMS, 0COOCHHO
B OTHOILICHHUU TPAXJAH C JIBOWHBIM IPa)KIaHCTBOM
win 0e3 TpakJIaHCTBa MM Oe3 OmpeesIeHHOTO Me-
cta xutenbcTBa. CyJis M0 TOMY, YTO 3aKOH HE JIaeT
OTBETa Ha 3TH BOIPOCHI, X pa3pelIeHre OCTaBIIs-
eTCs Ha yCMOTpPEHHE Cyfa.

Ha ocHoBannu pemenus cyaa o0 oOBSIBICHUN
rpaxnaanuHa ymepmuM opranbl 3AI'Ca BblmaioT
3aWHTEPECOBAHHBIM JIUIIAM CBUIETEIBCTBO O €r0
cMeptd. JIHEM CMepTH TpakIaHWHA, OOBSBICH-
HOTO pellleHHeM CyJa yMEepIIUM, CYUTAeTCS JeHb
BCTYIUICHUSI B 3aKOHHYIO CHJIy OTOTO pEIICHHS.
B ciryuae oObsBICHHS yMEPIINM TpakIaHUHA, TIPO-
naBImiero 0e3 BeCTH IMpu 00CTOATENLCTBAX, YTPOXKa-
IOMIAX CMEPTHIO WM JAIOMIUX OCHOBAHHUE ITPEIITO-
Jarath €ro THOeNb OT ONpPEeICHHOTO HECYacTHOTO
Cilyyasi, CyJ MOXKET MPHU3HATH THEM CMEPTH Ipax-
JaHWHAa JIEHb €ro IpearnojaraeMoil rubenn (Ha-
pUMep, JIeHb THOENH MacCaKUPCKOTO CamoJIeTa,
JIeHb 3eMJICTPSICEHUS] WM MHOTO CTUXHMUHOTO Oen-
CTBUS U T. I.).

IOpuanyueckum  mociencTBHEM — OOBSBICHUS
rpakJaHWHA YMEPIIMM SIBISICTCS IMPEKpallcHHe
WK TIepeXo]] K HaCIIeTHUKAaM BCEX IpaB M 00s3aH-
HOCTEH, KOTOpPbIC TPUHAIIEKAITN eMy KaK CyObeKTy
mpaBa, T.e. PaKTHUECKU ITO TaKHe e MOCIEeICTBUS,
KOTOpBIE BIICUET CMEPTDH YEIOBEKA.

B orHOmEHNM ceMeWHBIX NpaB IpakKIaHUHA,
OOBSIBIEHHOTO YMEPIIUM, IOCIEACTBUS CXOXKH C
MOCJEICTBUSIMA CMEPTH, T.€. TaKue IMpaBa MPOCTO
MIPEKPANIAOTCS U HE CYIIECTBYIOT C TOH JIMIIbH Or0-
BOPKOIA, YTO BO3MOYKHO MX IOCIJIEAYIOlIee BOCCTa-
HOBJICHHUE B CITy4ae SIBKU rpakIaHNHA.

OnHako OOBsIBICHHE TIpa)KIaHUHA YMEPIIUM,
B OTJIMYUE OT CMEPTH, YCTAHABJIMBACT JIUILb IpE-
3yMITIIMIO, HO HEe ¢akTt cMmepTtr. IloaTomMy B Tex
UCKJTFOUUTENFHBIX ~ CIIydasX, KOIja TpaKIaHuH,
OOBSIBICHHBIN yMepIIUM, (AKTUYECKU IKHB, pe-
IIEHUE Cylda HU B KOG Mepe He MOBIHSICT Ha €ro
MPaBOCMOCOOHOCTh. Ecnmu ke TpaxnaHWH Jei-
CTBUTEIBHO yMEp, TO €ro NpaBOCHOCOOHOCTD
NpeKpamaeTcsi B CHIY €CTECTBEHHOW CMep-
TH HE3aBHCUMO OT TOr0, Korja OyaeT BbIHECe-
HO peleHue cyaa 00 OOBSBIEHHUH €ro yMEepILuM.
B ciyuae sBku rpakqaHnHa, 0OBSBICHHOTO yMep-
MM, HE TpeOyeTcs BOCCTAHABIMBATh €r0 IPaBoO-
CrOoCOOHOCTh. Bynyuu KHMBBIM, OH OCTaeTcs MOJ-
HOCTBIO TIPAaBOCIOCOOHBIM, HECMOTPSI Ha pelIcHUe
cyza 00 oOBsBICHUHN ero yMmepunM. Bee ropuamde-
CKHE JIeHCTBHUSA, COBEPIICHHBIE UM B TO BpeMs, KOT-
Jla OH, He 3Has 00 9TOM, TJIe-TO OITMOOYHO OOBSIBIEH

YMEpIIUM, CYUTAIOTCS BIIOJHE JICHCTBUTEIILHBIMU U
UMEIOT NOJHYI0 cuily. OObsBICHHE yMEpIIMM He
BIMSIET W Ha €ro CyOBEKTHBHBIC IIpaBa, IPHOOpE-
TEHHBIE B TOM MECTE, I/I¢ OBLJI0 HEM3BECTHO 00 00b-
SIBIICHUH €r0 YMEPIIHM.

CrenoBarennbHO, HE3aBUCHMO OT PELICHUS Cy/Ia,
0OBSIBUBILIETO IPaXKIaHWHA YMEPIINUM, OH CIIOCOOCH
ObITh HOCUTENIEM TIpaB U obsizaHHOCTEH. OObBsBIIE-
HHUE TPaKIaHMHA YMEPIIUM CO3[ACT IPE3YMITLIUIO
ero cmeptd. Ho Bcsikast mpe3yMImimsi, Jgaxe O4YeHb
JIOCTOBEpHAsi, MOXKET OBITh OMpPOBEPrHYTa. 3aKOH
JIOITyCKAeT TaKyl0 BO3MOKHOCTh U YCTaHABIHBACT,
4TO B CiIy4ae SIBKM WJIH OOHapyKeHHUs MecTa Tpe-
ObIBaHUS Tpa)KIaHUHA, OOBABICHHOTO YMEPILHUM,
COOTBETCTBYIOIIEE PEIICHHE OTMEHICTCS CYIOM.
Penrenune cyna siBnsieTcss OCHOBaHUEM IS aHHYIIHU-
pPOBaHUS 3allUCU O CMEPTU B KHUIE 3alUCH aKTOB
TPaKJAHCKOTO COCTOSTHHSL.

B choyyae aBTOMAarM4ecKkoro IpeKparieHus
Opaka c cynpyrom, OOBbsIBIEHHBIM YMEpPIIUM, MPH
SIBKE TAKOTO CyIpyra Opak MOKET OBITh BOCCTaHOB-
neH. BoccranoBnenne Opaka MpOU3BOAMTCS Opra-
Hamu 3AI'Ca mo coBMECTHOMY 3asiBICHUIO 00OMX
cynpyroB. BoccranoBieHne Opaka HEBO3MOXKHO,
€CJIM OJIMH W3 CYNPYroB BCTYIIWJI B HOBBIM Opak.
Taxkum 00pa3om, 0 HOBOMY CEMEHHOMY 3aKOHOJa-
TENBCTBY LI BOCCTAHOBJICHHs Opaka HeoOXOmIUMO
MTOBTOPHOE BOJICU3BSIBIICHUE CYNPYTOB Ha MPOIOJI-
JKeHue Opaka. DTa HOpMa 3aMeHWIa KpaiiHe Hey-
nmagHoe npasuito Komekca o Opake u cembe 1969 1.,
COITIaCHO KOTOPOMY BOCCTaHOBJIGHHE Opaka C Cy-
pyroM, OObSIBICHHBIM yMEPILIUM, TPOU3BOAUIOCH
aBTOMATHYECKH B cirydae ero siBku. Cormacus cy-
IIPYTOB Ha BOCCTAHOBIICHNE Opaka He TpeOOBaIOCh.

Takum oOpazom, owmuOOYHOE OOBSBICHUE
TpaKIaHUHA YMEPIINM (aKTHUECKH JIHIIACT €ro
MIpaB Ha JATbHENUIITYIO CEMEHHYIO KHU3Hb C CYIIPyTOM
B TOM CJIy4ae, €Clii TOT IOBTOPHO 3aKIIFOUMII Opax.

WmenHO 11 TOTO, YTOOBI MPETOTBPATUTD Ta-
KHe HEOJIaronpusiTHBIE, B TIEPBYIO OYepellb, JUIS
SBUBILETOCSl TpaXJaHUHA TMOCJIEACTBUSA, HaMHU
Ipe/yIaraeTcsl B HENSX COKpAIICHHs BEPOSTHOCTH
CyfeOHON OMMOKM HCYHUCIATH CPOK IS 0OBsIBIIC-
HUSl YMEPIIUM T0CJe MPU3HAHUS TpaKaaHnHa Oe3-
BECTHO OTCYTCTBYIOIIINM.

Kpome Toro, roBops o mpekpamieHuH Opaka
Mo OOBEKTUBHBIM IMPUYUHAM, XOTEJIOCh Obl 0Opa-
TUTHh BHUMaHHE Ha (HOPMYIHPOBKY HAIIHOHAIHHO-
IO CEMEHHOI0 3aKOHOAATENbCTBA. Tak, COIIacHO
ct. 17 Cemeiinoro konexca Koipreizckoit PeciryOinu-
KH, Opak TpeKpariaeTcs BCICIACTBHE CMEPTH WU
BCJICJICTBHE OOBSIBICHHS CYIOM OJHOTO M3 CYIIPY-
roB ymepiuum. [lomydaercs, 4To cuTyauus, Ipu Ko-
TOPOH YMHUPAIOT FIIH OOBSBIIOTCS YMEPIIUMH 002
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Cynpyra, He IMOANAAAeT MOJ OCHOBaHMS AJIS TIpe-
KpatieHus Opaka.

Hcxomst w3 »atoro, mpemraraem mepedop-
MYJIMpPOBATh  BBIIICHA3BaHHYIO HOPMY, YyKa3as,
yTo Opak Mpekpamiaercs B clydyae CMEPTH WIIH
OOBSBICHUSI YMEPIIUMH CYTPYTOB FUIM OIHOTO
13 HUX.

[TpobneMHBIM SBIISIETCSI U BOMPOC, CBS3aHHBIN
CO CTaTycoM Opaka IpH CMEHE IT0Jla OJHHUM H3 Cy-
npyroB. [Ipekpamaercss au Opak B TakoM ciydae B
CUITy OOBEKTHBHBIX IPUYMH WM OH NOAJICKUT MPH-

3HAHUIO HEJICHCTBUTEIBHBIM ITPH OTCYTCTBUH YCIIO-
BUH €ro 3aKII0ueHHs?

[To HarreMy MHEHHIO, TIPABOBBIM TTOCIIEACTBHEM
CMEHBI TI0JTa CTAHOBUTCS MTPE3YMITIUS CMEPTH CYIIIe-
CTBOBABIIIETO PaHEE YEJIOBEKAa M POXKJICHUS HOBOTO
yenoBeka. [locKonbKy Takast mpe3yMITns O9€Hb CXO0-
Ka ¢ TIPe3yMITIHEH, MPUMEHSIEMO TIPpH 0ObSIBICHUN
rpaXKJIaHWHA YMEPIIUM, TpejjiaraeM Takoh ciydait
TaK)K€ OTHECTH K OCHOBAaHUSIM [UISl MPEKPAICHHS
Opaxa 1o 0ObEKTUBHBIM ITPUYHHAM, JIOTIOJTHUB COOT-
BETCTBYIOIIYIO CTaThi0 HEOOXOUMON HOPMOH.



