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НЕКОТОРЫЕ ВОПРОСЫ СУБЪЕКТА ПОДМЕНЫ РЕБЕНКА  
ПО УГОЛОВНОМУ ЗАКОНОДАТЕЛЬСТВУ РЕСПУБЛИКИ КАЗАХСТАН

Б.Т. Абулкаирова

Рассматривается понятие субъекта подмены ребенка, предусмотренного ст. 136 Уголовного кодекса Республики 
Казахстан. Субъекты данного противоправного деяния своими неправомерными действиями посягают на права 
ребенка жить и воспитываться в семье, а также нормально развиваться и расти. Целью данной статьи является 
всестороннее исследование некоторых спорных преступлений. Субъектом подмены ребенка может быть при-
знан только человек, который, совершая какое-либо преступное деяние, способен понимать значение и смысл 
наступивших или могущих наступить вредных последствий, осознает характер своего деяния и может руково-
дить им или в силу психического расстройства не в полной мере может осознавать характер своего преступного 
деяния и руководить им. Автор особо отмечает, что подмена ребенка совершается в основном должностными 
лицами, в частности медицинскими работниками. Виновными в подмене ребенка могут быть родители, опекуны, 
усыновители, а также представители администрации учреждения образования или здравоохранения. 
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КАЗАКСТАН РЕСПУБЛИКАСЫНЫН КЫЛМЫШ-ЖАЗА МЫЙЗАМДАРЫ БОЮНЧА  
«БАЛА АЛМАШТЫРУУ» СУБЪЕКТИНИН АЙРЫМ МАСЕЛЕЛЕРИ

Б.Т. Абулкаирова

Бул макалада Казакстан Республикасынын Кылмыш-жаза кодексинин 136-беренесинде каралган баланы ал-
маштыруу субъекти түшүнүгү каралат. Бул укукка каршы жосундардын субъекттери өзүнүн укукка жат аракет-
тери менен баланын үй-бүлөдө жашоо жана тарбиялануу укугуна, ошондой эле кадимкидей өнүгүүгө жана өсө 
беришине кол салат. Бул берененин максаты бала алмаштырып жаткан субъекттин айрым талаш маселелерин 
ар тараптуу изилдөө болуп саналат. Кандайдыр-бир кылмыш жосундарын жасап жатып, анын маанисин жана 
терс кесепеттерин, өзүнүн жасап жаткан аракетин түшүнгөн жана өзүн башкара алган же  психологиялык жактан 
жабыркагандан улам өзүнүн кылмыштык жосунун толук түшүнө албаган жана өзүн башкара албаган адам гана  
баланы алмаштырып жаткан субъект катары эсептелет. Автор баланын алмашышы кызмат адамдары, негизи-
нен медицина кызматкерлери тарабынан жүргүзүлгөндүгүн өзгөчө белгилейт. Ата-энелер, камкорчулар, асырап 
алуучулар, ошондой эле билим берүүчү мекеменин же саламаттык сактоонун администрациясынын өкүлдөрү 
баланы алмаштырууга күнөөлүү болушу мүмкүн.

Түйүндүү сөздөр: субъект; бала; кылмыш; бала алмаштыруу; Казакстан Республикасы; төрөт үйү

SOME QUESTIONS OF THE «CHILD SUBSTITUTION`S» SUBJECT  
BY THE CRIMINAL LEGISLATION OF THE REPUBLIC OF KAZAKHSTAN

B.T. Abulkairova

This article discusses the concept of the subject of child substitution, provided for in Article 136 of the Criminal Code 
of the Republic of Kazakhstan. The subjects of this illegal act by their unlawful actions infringe on the rights of the 
child to live and be brought up in the family, as well as to develop and grow normally. The purpose of this article is a 
comprehensive study of some controversial crimes, only a person who, committing a criminal act is able to understand 
the meaning and meaning of the harmful consequences that have come up or could come in, is aware of the nature 
of his act and can lead it, or due to mental illness fully aware of the nature of his criminal act or lead it. The author 
emphasizes that the substitution of the child is carried out mainly by officials, in particular medical personnel. Parents, 
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guardians, adoptive parents, as well as representatives of the administration of an educational or health institution may 
be guilty of child substitution.

Keywords: subject; child; crime; child substitution; Republic of Kazakhstan; maternity hospital.

Under the child substitution should be under-
stood fraudulent acts committed unnoticed, secretly or 
fraudulently, as a result of which one child is replaced 
by another. The basis of criminal liability is the com-
mission of an act containing all the signs of a crime, 
which are provided for by criminal law. One of the 
mandatory elements of a crime is the subject of the 
crime, which has the appropriate characteristics. In do-
mestic criminal law, the subject of a crime is a person 
(individual) who committed a criminal act [1].

M.S. Rakhimov believes that the subject of 
a crime is one of the necessary elements of a crime. 
“The subject of a crime is not an abstract legal con-
cept. The subject of a crime is a person who lives  
and carries out criminal acts in the society of other 
people” [2].

The subject of substitution of a child can only 
be a sane person [3, p. 78]. Insanity is established ret-
rospectively and correlates with the time the socially 
dangerous act was committed. The subsequent re-
covery of a person is not a reason for bringing him to 
criminal liability [4, p. 78].

One of the main conditions to attract a person to 
criminal liability is to reach a certain age. According to 
the criminal law of the Republic of Kazakhstan young 
children may not be the subjects of a criminal offense.

As a result of this socially dangerous act, enor-
mous moral harm is inflicted on the child and parents. 
The child is illegally separated from his parents, there-
by depriving him of the right to live and be raised with 
his family, sisters, brothers and other relatives. Article 
136 «Child Substitution» of the Criminal Code of the 
Republic of Kazakhstan provides for liability for this 
crime. It is carried out by replacing one child, mainly 
one infant with another. The victims are parents and 
a newborn child, mainly without pronounced external 
features. Mothers, in turn, after the birth of a child in 
some cases, are in a state of psych emotional stress, 
due to which they cannot remember the distinctive 
features of their child. In this regard, a criminal of-
fense is usually committed during the first days after 
the birth of the baby. Making substitution of children 
encroaches on social relations related to the interests 
of the family. The right to joint stay of the infant with 
his parents, guaranteed at the international and domes-
tic levels is violated [5].

Among the mandatory elements of criminal of-
fenses against the family and minors is the subject 
of the crime. The subject of a crime is a person who 
is able to bear criminal responsibility in cases of 

committing a deliberate or reckless socially dangerous 
act provided for by criminal law. Only sane individu-
als who has reached the established age [1] are sub-
ject to criminal liability. The substitution of the child 
is mainly committed intentionally. When replacing 
a child, a person who has reached 16 years of age may 
be prosecuted. Usually, the offender’s age for substi-
tuting a child is established on the basis of an appro-
priate document (passport, birth certificate, etc.). If 
such a document is missing, other documents are used 
up to the forensic examination. In this case, the date of 
birth of the perpetrator should be considered the last 
day of the year, called experts. When sentencing, the 
court should proceed from the minimum age of the 
person alleged by the examination.

Along with the establishment of the age required 
for the recognition of the person subject to the offense, 
it is required to establish a sign of sanity, which in 
criminal law is understood as the state of mind of an 
individual at the time of committing a crime, affecting 
the criminal behavior of a person [6, p. 129].

The subject of child substitution, according to 
the legislation of most foreign countries, as in Ka-
zakhstan, is the general subject of the crime, that is, 
the physical sane person who committed the crime at 
an age from which criminal liability may occur). The 
only exception is the Criminal Code of the Republic of 
Azerbaijan, where the subject is a special subject, that 
is, a person who has the responsibility to protect the 
child and take care of him.

When the subject of the substitution is an official 
(for example, the head of the department of the mater-
nity hospital), then his actions are qualified according 
to the aggregate of Art. 136 of the Criminal Code of 
the Republic of Kazakhstan and under the article on 
official criminal offenses.

The subject of child substitution can be any sane 
person who has reached the age of sixteen. In criminal 
law, the concept of “sanity” is used in a special sense 
- as an antithesis to the concept of “sanity”. A person 
who has committed socially dangerous criminal of-
fenses against family and minors in a state of insan-
ity may be ordered by the court to enforce compulsory 
medical measures provided for by the criminal law 
of the country. The concept of insanity, i.e. the de-
termination of the signs in the presence of which the 
person who committed the crime is not able to bear 
criminal responsibility for his mental state is also not 
the same in different states. The subject of a crime is 
a physical person who has reached a certain age and 
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has committed a socially dangerous act guilty under 
the criminal law. In practice, these are almost always 
employees of the maternity hospital, orphanage, etc., 
or a person assisting in childbirth or caring for a new-
born outside a medical institution [7, p. 109].

The onset of criminal responsibility is possible 
only for those who are aware of the actual nature of 
his actions (inaction) and understand their social value 
[8, p. 180]. The detection of substitution and the return 
of the child to a legal family does not exclude the re-
sponsibility of those responsible under Art. 136 of the 
Criminal Code of the Republic of Kazakhstan.

Juvenile persons, who due to their age are not 
able to fully realize the danger of their actions (inac-
tion) or lead them, can not be recognized as subjects 
of crime and are not criminally responsible for their 
socially dangerous acts [9, p. 186]. And the instigator 
of the substitution of the child, prompting the executor 
to substitute the child for material reward (for exam-
ple, the mother of another child), is responsible for the 
incitement, i.e. under Art. 29 and 136 of the Criminal 
Code of the Republic of Kazakhstan.

If the person who carried out the child substitu-
tion then undertakes extortion from the parents, with-
out whose knowledge and consent the substitution has 
been carried out, these actions are qualified according 
to Articles 136 and 194 of the Criminal Code of the 
Republic of Kazakhstan.

 Subjects of child substitution can be par-
ents, medical personnel of maternity hospitals and 
children›s institutions, as well as other interested par-
ties - that is, both private individuals and officials who 
use their official powers, although the disposition of 
the article itself does not mention this [10]. In the role 
of a special subject of a crime, medical workers are 
most often conceivable [11].

E.V. Denisova believes that, depending on who is 
the subject, the substitution of the child’s possible both 
in hospitals and medical facilities, as well as outside 
(in the case of abandonment of the child in the street or 
in the park unattended), which is very difficult. Most 
often, the subject of the crime are medical workers of 
a maternity hospital [12]

As practice shows, the child substitution is car-
ried out mainly by medical workers, more precisely by 
obstetrician-gynecologists and other persons. There-
fore, in Part 2 of Art. 136 of the Criminal Code of 
the Republic of Kazakhstan, it is necessary to add the 
qualifying composition “... using the official position”. 
This will help prevent the substitution of the child 
committed by medical workers. For example, on Au-
gust 21, 2017, doctors at the perinatal center No. 4 of 
Shymkent replaced babies. Doctors gave the mother 
the body of someone else’s child with the wrong sex. 
For this they were fired [13]. We believe it is necessary 

to toughen the punishment for such an unlawful act. 
As correctly noted by G.M. Minkovsky, encroach-
ments on the rights of children on the part of persons 
with special educational responsibilities, as it were, 
double the violation of these rights [14, p. 115].

For example, the State Duma of the Russian 
Federation began work on a bill that would introduce 
criminal liability for nurses of maternity hospitals, who 
inadvertently replaced children [15]. In this regard, ap-
parently, it will be correct too, the legislative bodies of 
the Republic of Kazakhstan to provide a norm provid-
ing for responsibility for the substitution of a child.
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